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BeforeHOLLAND, BERGER, andJACOBS, Justices
ORDER

This 8" day of August 2011, upon consideration of theipsirbriefs and the
record on appeal, it appears to the Court that:

(1) The appellant, David Buchanan, filed this aggeom the Superior
Court’s denial of his first motion for postconvmti relief. Having carefully
considered the matter, the Court finds no merit Bachanan’'s appeal.
Accordingly, the judgment of the Superior Courtlsha affirmed.

(2) The record reflects that Buchanan and his #e;Barbara Richards,
were divorced in 2003. As part of the propertyiglon, the Family Court ordered
the marital home to be sold. Buchanan refusedomperate. Therefore, on

February 5, 2007, the Family Court ordered thatifanen be evicted and excluded



from the property. In October 2007, the Family @assued a criminal contempt
order directing State police to physically removacBanan from the property.

Buchanan thereafter filed a bankruptcy petition bmhalf of Buchanan Farms,
which temporarily stayed the Family Court’s eviatiand contempt orders. In
January 2008, after the Bankruptcy Court dismigdechanan Farms’ petition, the
Family Court lifted the stay of its prior order©On January 26, 2008, Richards
contacted State police and informed them that stemded to enter the property to
prepare it for sale. Officers arrived at the propérst, saw smoke coming out of

the chimney and Buchanan’s vehicle parked in theedy. They contacted

Buchanan on his cell phone. Buchanan denied heside the house, although
officers then saw him flee from the house. Thegeothased him and arrested him
in nearby woods. Upon entering the house, policend a shotgun and

ammunition, as well as a broken lock set.

(3) Thereafter, Richards sought a Protection frAbuse Order (PFA)
against Buchanan in the Family Court. On March2008, the Family Court
entered a temporary, ex parte PFA, which prohibBedhanan from possessing
firearms, contacting his ex-wife, or entering thernfer marital property.
Buchanan was served with a copy of that order orcM&0, 2008. On March 13,
2008, the Family Court held a hearing and issuepgeamanent PFA against
Buchanan containing the same conditions. Buchappeared at the hearing and
received a copy of the PFA order at its conclusidmmediately following the
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hearing, Buchanan left the courthouse and gotsrcér. A police officer had run a
motor vehicle check on Buchanan earlier in the dag had discovered that
Buchanan'’s driver’'s license had been suspendeder Afatching Buchanan drive
away from the courthouse, the officer followed hamd then stopped him for
driving with a suspended license. During that emter, the officer asked
Buchanan if he had anything in the car. Bucharespanded that he might have
guns in the car. In fact, the officer found a apa bag containing two handguns,
a loaded magazine, and additional ammunition. Boah was again arrested. He
was charged as a result of his January 26 arrésttwrd degree burglary, criminal
contempt, resisting arrest, criminal mischief, @odsession of a firearm during the
commission of a felony. Additionally, he was chedas a result of his March 13
arrest with two counts of carrying a concealed teagapon and three counts of
possession of a deadly weapon by a person prothibite

(4) Buchanan did not testify at his trial in Sepber 2008. The Superior
Court jury convicted him of third degree burglamgsisting arrest, criminal
contempt, three counts of possession of a fireayra person prohibited (PFPP),
and two counts of carrying a concealed deadly weap@n direct appeal, this
Court affirmed all of Buchanan’s convictions exchy conviction for third degree
burglary? Since that time, Buchanan has filed numerougipesi and motions.

On August 27, 2010, Buchanan filed his first motik@n postconviction relief

! Buchanan v. Sate, 981 A.2d 1098 (Del. 2009).



raising claims that both his trial counsel anddpgellate counsel were ineffective.
The Superior Court denied his motion. This appelabdved.

(5) Buchanan raises two issues in his openind brieappeaf. First, he
contends that the Superior Court lacked jurisdictio his case because three
counts of the indictment against him were defecfimefailing to list essential
elements of the crimes charged pursuant to 11 Oelg§ 1448(a)(6). Second,
Buchanan asserts that his counsel was ineffectivdailing to challenge: (i) the
warrantless search of his house and his vehiclejedisas his warrantless arrests;
(ii) the validity of the PFA against him; and (iiilpe validity of the indictment,
which included multiple gun charges for a singleonse.

(6) In reviewing the Superior Court’s denial of fmmviction relief, this
Court first must consider the procedural requiraisen Rule 61 before addressing
any substantive issués.Rule 61(i)(3) bars litigation of any claim thatsvnot
asserted in the proceedings leading to the judgmeéntonviction unless the
defendant can establish cause for the procedufalid@nd prejudice. In this case,
Buchanan could have raised his defective indictratin before trial or on direct
appeal but failed to do so. To the extent that Buelm asserts that his trial counsel
and/or appellate counsel were ineffective for fglraise this claim previously, we

review his contention to determine: (i) whethenmsel's representation fell below

2 To the extent Buchanan may have raised other ssbatow, his failure to brief them on appeal cdngs a
waiver.Murphy v. Sate, 632 A.2d 1150, 1152 (Del. 1993).
3Younger v. Sate, 580 A.2d 552, 554 (Del. 1990).



an objective standard of reasonableness; anduiifdr counsel’s unprofessional
errors, whether the outcome of his trial or appealild have been differefit.In
reviewing ineffective assistance of counsel claimglefendant is required to set
forth and substantiate concrete allegations of acfrejudicé in order to
overcome the “strong presumption” that counsel'spresentation was
professionally reasonable.

(7) Buchanan asserts that the Superior Court thgkesdiction to convict
him because the three counts of the indictmentdhatged him with possession of
a deadly weapon by a person prohibited, in viotatib 11 Del. C. § 1448(a)(6),
were fatally defectivd. Although difficult to understand, Buchanan’s argnt
appears to be that the PFA entered against him¢hwprohibited him from
possessing weapons, occurred at a civil proceettiag did not afford him the
constitutional due process protections of a critnmmaceeding. Buchanan appears

to argue that the Family Court could not criminalizis legal right to possess

* Srickland v. Washington, 466 U.S. 668, 687-88, 692 (1984).

® Younger v. Sate, 580 A.2d at 556.

® Srickland v. Washington, 466 U.S. at 689.

" DEL. CODE ANN. tit. 11 § 1448(a)(6) (2007) provides, “(a) Exceptatherwise provided herein, the following
persons are prohibited from purchasing, owningsessing or controlling a deadly weapon or ammumifer a
firearm within the State: ...(6) Any person who ibf@ct to a Family Court protection from abuse or@d¢her than
an ex parte order), but only for so long as thaeoremains in effect or is not vacated or othesviexminated,
except that this paragraph shall not apply to aested order issued solely upon § 1041(1)d., éh, of Title 10, or
any combination thereof.” In Buchanan’s case,Rhmily Court’s PFA order, dated March 13, 2008, watered
after a finding of abuse under 10 Del. C. § 1044.(1)., c., f., or g. The Family Court supplemdrite PFA order
on March 14, 2008 with a further finding of abugeBuchanan under 10 Del. C. § 1041(1)e.

8 Count 7 of the indictment stated, “David Buchanam,or about the 13day of March, 2008, in the County of
Sussex, State of Delaware, having been subjecFaraly Court Protection From Abuse Order on Mat8h 2008,
did have in his possession a deadly weapon, aaA8dun, in violation of Title 11, 81448(a)(6) oktelaware
Code.” Count 9 made the same allegation exceph&uwn was charged with having possession of aagédun.
Similarly, Count 10 charged Buchanan with havinggaession of .45 caliber ammunition.



weapons without affording him a criminal trial. @wding to Buchanan, only a
prior criminal conviction, which is entered afterfiading of guilt beyond a
reasonable doubt, can prohibit a person from pesggsveapons. Because the
indictment did not allege any prior convictions iaga him, Buchanan argues, his
trial and appellate counsel were ineffective falirig to challenge the indictment
and the Superior Court’s jurisdiction.

(8) We find no merit to this convoluted argumeAtPFA proceeding is a
civil proceeding in which the petitioner must edtddb by a preponderance of
evidence that the respondent has committed anfadwroestic violencé. If the
Family Court finds the respondent has committe@@rof domestic violence by a
preponderance of the evidence, then the Family tQmay enter a PFA order,
which, among other things, enjoins a respondeninfengaging in particular
conduct and requires a respondent to surrendariite®’ The PFA order is civil
in nature and does not impose any criminal sansfibrthus, Buchanan’s
suggestion that he was entitled to the constitatialue process protections of a
criminal trial prior to the entry of the PFA ordagainst him is simply without
merit.

(9) Moreover, we reject any suggestion by Buchatieat the Superior

Court jury was required to reconsider the undedymerits of the PFA order and

° DEL. CODE ANN. tit. 10, § 1041 (1999)3ate v. Manista, 651 A.2d 781, 784-85 (Del. Fam. 1994).
19 DEL. CODEANN. tit. 10, § 1045 (1999).
! qate v. Manista, 651 A.2d at 784.



to find the facts supporting the entry of the PRAer beyond a reasonable doubt.
In adopting 11 Del. C. § 1448(a)(6), the Generadehsbly determined that any
person subject to a PFA order issued under 10@e} 1041(1)a., b., c., f., or g.
should be prohibited from purchasing, owning posisgsor controlling a deadly
weapon or ammunition for a firearm within the SfateAn individual prohibited
from possessing weapons or ammunition by such aw@knowingly possesses
weapons or ammunition is guilty of possession afeadly weapon by a person
prohibited™ Pursuant to 11 Del. C. § 1448(b), the State Ig mquired to prove
beyond a reasonable doubt that Buchanan was acofpgm®hibited” and that he
knowingly possessed a deadly weapon or ammunitioa firearm. The State met
its burden of proof when it established that Buemawas subject to a PFA order
entered by the Family Court on March 13, 2008 (sugplemented on March 14,
2008)* pursuant to 10 Del. C. § 1041(1)a., b., c., f.goand that he knowingly
possessed two handguns and ammunition for one bandglirect violation of the
PFA®

(10) The existence of the PFA against Buchanan amaglement of the
offense that had to be, and was, proven by thee $t@yond a reasonable doubt.

This doesnot mean that the State was required to re-try theenyidg facts

2 DEL. CODEANN. tit. 11 § 1448(a)(6) (2007)

31d. § 1448(b).

4 The Superior Court specifically rejected Buchasaargument that the Family Court's March 14, 2008ten
order superseded the March 13, 2008 PFA ordertedds the Superior Court held that the March 14k&mpent
was exactly what it purported to be—a supplemernthéoMarch 13 PFA order. We find this holding ® dntirely
supported by the record.

!> Buchanan v. Sate, 981 A.2d at 1105.



supporting the PFA, as Buchanan seems to suggéstthe extent Buchanan
sought to challenge the validity of the PFA, he khddll and fair opportunity to do
so in the Family Couff Accordingly, we reject Buchanan’s first argument
appeal.

(11) Buchanan’s remaining claim asserts that mmial tcounsel and
appellate counsel were ineffective for failing taltenge the warrantless search of
his house and his subsequent arrest as well agrétextual stop of his car and
subsequent arrest, for failing to challenge the P&l for failing to challenge the
indictment. To prevail on his claims, Buchanan tmestablish that counsel's
performance fell below an objective standard osoeableness and caused him
actual prejudicé’ Because we find no attorney error, we rejecoBBuchanan’s
claims.

(12) First, the Family Court had entered an ordquiring Buchanan to be
evicted and physically removed from the maritalgemy’® Buchanan, therefore,
had no expectation of privacy in the property onuday 28, 2008 because he had
no legal right to be present on the property. Mwoeg, Richards, who was a joint
owner and had exclusive access to the propertyupaotsto the Family Court’s

order, gave the police permission to enter the gntgp Under the circumstances,

'8 We note that Buchanan did not appeal the PFA dmitiiis Court.

" Srickland v. Washington, 466 U.S. at 687-88, 692.

18 Buchanan’s suggestion that this order had expirdsben vacated is factually inaccurate. Ther®thing in the
record to support this contention.



there was no basis for counsel to challenge thelsed the home or Buchanan's
arrest.

(13) Furthermore, contrary to Buchanan’s assertizad counsel did file a
pretrial motion to suppress, which challenged thhegadly pretextual traffic stop
that led to the search of Buchanan'’s vehicle asddsulting arrest on March 13,
2008. As the Superior Court properly held, thep stas not pretextual because the
officer had probable cause to stop Buchanan famirdyiwith a suspended license.
When asked if he had “anything” in the car, Buclmawmalunteered that he might
have weapons in the car. At that point, the offltad probable cause to search the
vehicle for weapons. Consequently, appellate cgluhad no legal basis to
challenge the Superior Court’s denial of the motiorsuppress on appeal. We
reject this allegation of attorney error.

(14) Finally, with respect to Buchanan’'s assertitbrat counsel was
ineffective for failing to challenge the legality the indictment and the underlying
PFA, we have already rejected that argument in emsdtng Buchanan’s first
argument on appeal asserting that the SuperiortCacked jurisdiction over him
because of the allegedly defective indictment. tiiextent Buchanan argues that
the indictment also was defective because the thoemts of possession of a
deadly weapon by a person prohibited should hawn brerged into a single
offense, there is simply no merit to this contemtioBuchanan was found in
possession of two different handguns as well as @mtran for one of the guns.
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Each handgun and the ammunition constituted ardifteoffense. Merger was not
appropriate and counsel committed no error inrfgilio challenge the indictment
on these grounds.

(15) Having carefully considered the parties’ emions on appeal, we
find it manifest that the judgment below shouldafi@med on the basis of, and for
the reasons set forth in, the Superior Court’s \nedlsoned decision dated
December 3, 2010.

NOW, THEREFORE, IT IS ORDERED that the judgmentttué Superior
Court is AFFIRMED.

BY THE COURT:

/sl Carolyn Berger
Justice
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